Dedication:  David N. Edelstein: A Servant of Justice and Fordham by Feerick, John D.
Fordham Law Review 
Volume 69 Issue 1 Article 1 
2000 
Dedication: David N. Edelstein: A Servant of Justice and Fordham 
John D. Feerick 
Fordham University School of Law 
Follow this and additional works at: https://ir.lawnet.fordham.edu/flr 
 Part of the Law Commons 
Recommended Citation 
John D. Feerick, Dedication: David N. Edelstein: A Servant of Justice and Fordham, 69 Fordham L. Rev. 1 
(2000). 
Available at: https://ir.lawnet.fordham.edu/flr/vol69/iss1/1 
This Article is brought to you for free and open access by FLASH: The Fordham Law Archive of Scholarship and 
History. It has been accepted for inclusion in Fordham Law Review by an authorized editor of FLASH: The Fordham 
Law Archive of Scholarship and History. For more information, please contact tmelnick@law.fordham.edu. 
FORDHAM LAW REVIEW
Volume 69
2000-2001

FORDHAM LAW REVIEW
VOLUME LXIX OCTOBER 2000 NUMBER 1
CONTENTS
DEDICATION
HON. DAVID N. EDELSTEIN '32 ............ John D. Feerick '61 1
Hon. Kevin T. Duff, '58 3
Joseph B. Shumofsky '98 7
Thomas J. Kavaler '72 11
SYMPOSIUM
International Symposium on
Derivatives and Risk Management
FoREwoRD .............................. Alan N. Rechtschaffen 13
INSURANCE SUPERVISION MEETS
THE MARKETPLACE: THE REGULATORY
RESPONSE TO DERIVATIVES AS A RISK
MANAGEMENT TOOL IN THE
INSURANCE INDUSTRY ................. Hon. Neil D. Levin 17
ARTICLES
THE BUSINESS LAWYER AS TERRORIST
TRANSACTION COST ENGINEER ..... Royce de R. Barondes 31
MULTIDISCIPLINARY PRACTICE AND THE
AMERICAN LEGAL PROFESSION:
A MARKET APPROACH TO REGULATING
THE DELIVERY OF LEGAL SERVICES
IN THE TWENTY-FIRST CENTURY .... John S. Dzienkowski 83
Robert J. Peroni
NOTES
HELPING EMPLOYERS HELP THEMSELVES:
RESOLVING THE CONFLICT BETVEEN
THE FAIR CREDIT REPORTING ACT
AND TITLE VII .......................... Meredith J. Fried 209
THE GREAT COPPER CAPER: Is MARKET
MANIPULATION REALLY A PROBLEM
IN THE WAKE OF THE SUMITOMO
DEBACLE? ............................ Benjamin E. Kozinn 243
ADOPTING A JURISDICTIONAL
APPROACH TO THE RIGHTS OF
ASSET PURCHASERS FROM THE FDIC ...... Nicole Sabado 287
FORDHAM LAW REVIEW
VOLUME LXIX NOVEMBER 2000 NUMBER 2
CONTENTS
LECTURES
International Symposium on
Derivatives and Risk Management 2000
RISK MANAGEMENT AND THE
"ROGUE" TRADER: TRADING-RELATED
LOSSES, DIRECTOR & OFFICER
LIABILITY, PRUDENT RISK MANAGEMENT,
INSURANCE RISK TRANSFER,
THE ROLE OF EDUCATION .............. Jeffrey S. Grange 329
The Robert L. Levine Distinguished Lecture Series
THE RISE OR THE FALL OF
INTERNATIONAL LAW? .................Edith Brown Weiss 345
ARTICLES
INTERACTIVE JUDICIAL FEDERALISM:
CERTIFIED QUESTIONS IN
NEW YORK ........................... Hon. Judith S. Kaye 373
Kenneth I. Weissman
THE ORIGINS OF THE OBJECTIVE THEORY
OF CONTRACT FORMATION AND
INTERPRETATION ........................ Joseph M. Perillo 427
MULTIPLE AUTHORITATIVE INTERPRETERS
OF QUASI-CONSTITUTIONAL FEDERAL
LAW: OF TRIBAL COURTS AND THE
INDIAN CIVIL RIGHTS ACT ................ Mark D. Rosen 479
INTERNATIONAL CHILD ABDUCTION AND
THE ESCAPE FROM DOMESTIC
VIOLENCE ................................ Merle H. Weiner 593
NOTES
THE PRECLUSIVE EFFECT OF STATE COURT
ADJUDICATION OF PATENT ISSUES AND
THE FEDERAL COURTS' CHOICE
OF PRECLUSION LAWS ................... Dutch D. Chung 707
ENFORCING COURTESY: DEFAULT
JUDGMENTS AND THE CIVILITY
MOVEMENT ............................. Adam Owen Glst 757
FORDHAM LAW REVIEW
VOLUME LXIX DECEMBER 2000 NUMBER 3
CONTENTS
SYMPOSIUM
Case Studies in Legal Ethics
FoREwoRD. TELLING STORIES IN SCHOOL:
USING CASE STUDIES AND STORIES
TO TEACH LEGAL ETHICS ....... Carrie Menkel-Meadow 787
PROFESSIONAL RESPONSIBILITY:
LAWYERS, A CASE STUDY ........... Elizabeth Chambliss 817
HONOR AS A DEFICIENT ASPIRATION FOR
"THE HONORABLE PROFESSION":
THE LAWYER AS NOSTROMO ..... Robert F. Cochran, Jr. 859
TRUTH AND CONSEQUENCES ................ Stephen Ellmann 895
I'M JUST AN ASSOCIATE... AT A
NEW YORK FIRM ........................ Lawrence J. Fox 939
THERE BUT FOR FORTUNE:
REAL-LIFE vs. FICTIONAL "CASE
STUDIES" IN LEGAL ETHICS ............. Bruce A. Green 977
WHAT Do You Do WHEN YOU MEET A
"WALKING VIOLATION OF THE SIXTH
AMENDMENT" IF YOU'RE TRYING TO
PUT THAT LAWYER'S CLIENT IN JAIL?... Vanessa Merton 997
DISCREDITING THE TRUTHFUL WITNESS:
DEMONSTRATING THE REALITY
OF ADVERSARY ADVOCACY ........... Eleanor W. Myers 1055
Edward D. Ohlbaum
FEE PAYMENTS TO CRIMINAL DEFENSE
LAWYERS FROM THIRD PARTIES:
REVISmiNG UNITED STATES V.
HODGE AND ZwEIG ................... David Orentlicher 1083
IRRATIONALITY AND COGNITIVE BIAS AT
A CLOSING IN ARTHUR SOI.MSSEN'S
T-me COMFORT LETTER ............... Richard W. Painter 1111
EVERESTs OF THE MUNDANE:
CONFLICT OF INTEREST IN
REAL-WORLD LEGAL PRACTICE ...... Susan P. Shapiro 1139
THE STORY OF MR. G.: REFLECTIONS UPON
THE QUESTIONABLY COMPETENT CLIENT .. Mark Spiegel 1179
NOTE
PROSECUTOR'S DUTY TO DISCLOSE
EXCULPATORY EVIDENCE ............... Lisa M. Kurcias 1205
FORDHAM LAW REVIEW
VOLUME LXIX MARCH 2001 NUMBER 4
CONTENTS
DEDICATION
JOSEPH A. DORAN .................. Joseph IV. McGovern '33 1231
ARTICLES
"THE UNIVERSITY WORKS BECAUSE WE Do":
COLLECTIVE BARGAINING RIGHTS
FOR GRADUATE ASSISTANTS .......... Grant M. Hayden 1233
DON'T TRAIN YOUR EMPLOYEES AND CANCEL
YOUR "1-800" HARASSMENT HOTLINE:
AN EMPIRICAL EXAMINATION AND
CORRECTION OF THE FLAws IN THE
AFFIRMATIVE DEFENSE TO SEXUAL
HARASSMENT CHARGES .................. David Sherwyn 1265
Michael Heise
Zev J. Eigen
PROTECTING PRIVACY wITH DECEPTIVE
TRADE PRACTICES LEGISLATION ............. Jeff Sovern 1305
NOTES
PRISONERS' SUITS FOR MONEY DAMAGES:
AN EXCEPTION TO THE ADMINISTRATIVE
EXHAUSTION REQUIREMENT OF THE
PRISON LITIGATION REFORM ACT ...... Allen W. Burton 1359
THE EFFECT OF APPRENDI V. NEW JERSEY ON
THE FEDERAL SENTENCING GUIDELINES:
BLURRING THE DISTINCTION BETWEEN
SENTENCING FACTORS AND ELEMENTS
OF A CRIME ............................ Andrew J. Fuchs 1399
SHOULD ALIENS BE INDEFINITELY DETAINED
UNDER 8 U.S.C. § 1231? SUSPECT DOCTRINES
AND LEGAL FICTIONS COME UNDER
RENEWED SCRUTINY ............... M. Gavan Montague 1439
AT THE CROSSROADS OF LAW AND SOCIAL
SCIENCE: IS CHARGING A BATTERED
MOTHER WITH FAILURE TO PROTECT HER
CHILD AN ACCEPTABLE SOLUTION
WHEN HER CHILD WITNESSES
DOMESTIC VIOLENCE? . . . . . . . . . . . . Melissa A. Trepiccione 1487
ACTING IN THE BEST INTERESTS OF THE CHILD:
A SOLUTION TO THE PROBLEM OF
CHARACTERIZING STOCK OPTIONS
AS INCOME ................................ Kristy Watson 1523
FORDHAM LAW REVIEW
VOLUME LXIX APRIL 2001 NUMBER 5
CONTENTS
SYMPOSIUM
THE CONSTITUTION AND THE GOOD SOCIETY
EDITORS' FOREWORD .......................................... 1569
The Constitution of Civic Virtue for a Good Society
Ti CONSTITUTION, CIVIC VIRTUE, AND
CIVIL SOCIETY: SOCIAL CAPITAL AS
SUBSTANTIVE MORALITY ................ Stephen Macedo 1573
VIRTUE AND TIE CONSTITUTION OF
THE UNITED STATES .......................... John Finnis 1595
Ti RIGHT TO LIBERTY IN A
GOOD SOCIETY ......................... Randy E. Barnett 1603
Douglas B. Rasmussen
THE DOMAIN OF CIVIC VIRTUE IN A
GOOD SOCIETY: FAMILIES,
SCHOOLS, AND SEX EQUALITY ........ Linda C. McClain 1617
GOVERNMENT SPEECH ON
UNSETTLED ISSUES ..................... Abner S. Greene 1667
The Constitution of Equal Citizenship for a Good Society
CITIZENSHIP TALK:
A REVISIONIST NARRATIVE ..... T. Alexander Aleinikoff 1689
INTRODUCING ROBERT SMALLS .......... Peggy Cooper Davis 1695
THE RELATIONSHIP BETWEEN
OBLIGATIONS AND RIGHTS
OF CITIZENS ..................... William N. Eskridge, Jr. 1721
EQUAL TREATMENT AND THE
REPRODUCTION OF INEQUALITY ......... Cheryl I. Harris 1753
ACCESS TO JUSTICE ....................... Deborah L. Rhode 1785
The Constitution and the Obligations of Government
to Secure the Material Preconditions for a Good Society
CONSTITUTIONAL WELFARE RIGHTS:
A HISTORY, CRITIQUE
AND RECONSTRUCTION ............... William E. Forbath 1821
DEMOCRACY-BASED RESISTANCE TO A
CONSTITUTIONAL RIGHT
OF SOCIAL CITIZENSHIP:
A COMMENT ON FORBATH .......... Frank . Michelman 1893
RIGHTS, CAPABILITIES, AND THE
GOOD SOCIETY ............................... Robin West 1901
THE CONSTITUTIONAL THEORY OF THE
COMMERCIAL REPUBLIC ................ Stephen L. Elkin 1933
SOCIAL DEMOCRACY AND CONSTITUTIONAL
THEORY: AN INSTITUTIONAL
PERSPECTIVE ............................. Mark A. Graber 1969
The Constitution Outside the Courts and the
Pursuit of a Good Society
THIN CONSTITUTIONS AND THE
GOOD SOCIETY ....................... Lawrence G. Sager 1989
CONSTITUTION-TALK AND JUSTICE-TALK ...... Mark Tushnet 1999
TOWARDS A PROGRESSIVE POLITICS AND A
PROGRESSIVE CONSTITUTION ............... Mary Becker 2007
NATIONALIZED POLITICAL DISCOURSE ....... Robert F. Nagel 2057
CONSTITUTIONAL ASYMMETRY ............. Martin S. Flaherty 2073
Constitutional Interpretation and Aspirations
to a Good Society
JUSTIFYING THE NATURAL LAW THEORY OF
CONSTITUTIONAL INTERPRETATION.... Michael S. Moore 2087
THE NATURAL RIGHTS-BASED JUSTIFICATION
FOR JUDICIAL REVIEW ................ James E. Fleming 2119
CIVIC VIRTUE AND THE LIMITS
OF CONSTITUTIONALISM ........ Christopher L. Eisgruber 2131
PROFESSOR EISGRUBER, THE CONSTITUTION,
AND THE GOOD SOCIETY .............. Sotirios A. Barber 2151
THE GOOD SOCIETY, COMMERCE,
AND THE REHNQUIST COURT ............ Michael C. Dorf 2161
COMPELLING COLLABORATION WITH EVIL?
A COMMENT ON CROSBY V. NATIONAL
FOREIGN TRADE COUNCIL ............ Sanford Levinson 2189
NOTE
"PUBLIC CITIZENS" AND THE CONSTITUTION:
BRIDGING THE GAP BETWEEN POPULAR
SOVEREIGNTY AND ORIGINAL INTENT.. Robert W. Scheef 2201

FORDHAM LAW REVIEW
VOLUME LXIX MAY 2001 NUMBER 6
CONTENTS
COLLOQUIUM
Natural Law Colloquium
NATURAL LAW, THE CONSTITUTION, AND
THE THEORY AND PRACTICE OF
JUDICIAL REVIEW ..................... Robert P. George 2269
RESPONSES ................................. James E. Fleming 2285
Joseph W. Koterski, S.J. 2297
REBUTTAL ................................. Robert P. George 2301
ARTICLES
PLEA BARGAINING IN THE SHADOW
OF DEATH .......................... Joseph L. Hoffmann 2313
Hon. Marcy L. Kahn
Hon. Steven W. Fisher
THERE IS No SUCH THING AS TEXTUALISM:
A CASE STUDY IN CONSTITUTIONAL
METHOD ................................ Paul E. McGreal 2393
NOTES
UCITA: UNIFORMITY AT THE PRICE
OF FAIRNESS? . . . . . . . . . . . . . . . . . . . . . . . . . . . Ajay Ayyappan 2471
LIMITING THE BUSINESS METHOD PATENT:
A COMPARISON AND PROPOSED
ALIGNMENT OF EUROPEAN,
JAPANESE AND UNITED STATES
PATENT LAW ......................... Brian P. Biddinger 2523
PRECONCEPTION TORT LAW IN AN ERA OF
ASSISTED REPRODUCTION: APPLYING A
NEXUS TEST FOR DUTY ................ Matthew Browne 2555
WHICH CAME FIRST, THE FRAUD OR
THE MARKET: IS THE FRAUD-
CREATED-THE-MARKET THEORY VALID
UNDER RULE 10b-5? ...... . . . . . . . . . . . . . . . Peter J. Dennin 2611
No "DOUBLE-DIPPING" ALLOWED:
AN ANALYSIS OF WASTE MANAGEMENT, INC.
V. UNITED MEXICAN STATES AND THE
ARTICLE 1121 WAIVER REQUIREMENT
FOR ARBITRATION UNDER CHAPTER 11
OF NAFTA ................................. Jacob S. Lee 2655
How ABOUT A FIRM WHERE PEOPLE ACTUALLY
WANT TO WORK?: A "PROFESSIONAL" LAW
FIRM FOR THE TWENTY-FIRST CENTURY ... James Regan 2693
ATTORNEY PAPERS, HISTORY
AND CONFIDENTIALITY: A PROPOSED
AMENDMENT TO MODEL RULE 1.6 ....... Patrick Shilling 2741
THE CHILD PORNOGRAPHY PREVENTION
ACT OF 1996 AND THE FIRST
AMENDMENT: VIRTUAL ANTITHESES .... Sarah Sternberg 2783
UNEQUAL JUSTICE: ARABS IN AMERICA
AND UNITED STATES ANTITERRORISM
LEGISLATION ........................ Michael J. Whidden 2825
The Editors of the Fordham Law Review dedicate this Issue in
memory of the Honorable David N. Edelstein '32.
The Judge will always be remembered as a man of tremendous
strength and loyalty who was a great friend to Fordham Law School.
Hon. David N. Edelstein
1910-2000
This Portrait is installed in the Dean's Corridor of the Fordham University School of Law.
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DEDICATION
DAVID N. EDELSTEIN: A SERVANT OF
JUSTICE AND FORDHAM
John D. Feerick '61
Judge David N. Edelstein lived greatly in the law. He became
renowned for his career as a federal judge, beginning with his
appointment in 1951 by President Harry S. Truman and ending as
among the most senior federal judges in the United States. Along the
way he was the most senior active federal judge in the United States,
served as chief judge of the United States District Court for the
Southern District of New York and presided over one of the most
important cases in the history of the federal judiciary, involving the
reorganization of the Teamsters Union and the implementation of
democratic principles in its affairs. He was a giant in the fidelity,
courage, tenacity, and integrity he brought to the judicial function.
I focus the remainder of this dedication on his meaning to Fordham:
He was a graduate of Fordham College. Fordham's Graduate School
of Arts and Sciences, and Fordham Law School. From his earliest
graduation until he died, he never relented in his devotion and loyalty
to his alma mater. He not infrequently would speak of his "continuing
love affair with Fordham;" and that love was reciprocated. His
involvement in Fordham took many forms: judging moot court
competitions at the Law School, especially during the hot summer
months; opening opportunities for our students to clerk in his
chambers; attending and speaking at law school events; providing
counsel as a director of the Fordham Law Alumni Association;
bringing the prestige of his office and personal qualities to every
conceivable function of the School and Association (and there are
many each year); donating generously to the School's Annual Fund;
writing notes of support and encouragement to its deans and faculty;
giving powerful expression to the values of the School in his work; and
always speaking well of the School and its religious traditions.
Everyone remembers so fondly the good cheer, positive attitude,
sense of humor and warmth that accompanied his presence at the
Dean, Fordham University School of Law, and graduate of the class of 1961.
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School-often a striking presence because he was joined by his
beloved wife, Florence.
The role he played in the life of Fordham Law School brought him
our highest recognitions-the Dean's Medal, Alumni Medal of
Achievement, tributes at five-year intervals to his life as a jurist. But
there was to be at least one more recognition involving the celebration
of his 50th year as a judge. Six months ago, the School commissioned
a portrait of him by Frank Petersen which it planned to unveil in the
Fall of 2000. The portrait will be hung, as planned, and forever be a
reminder of a graduate who was one in a million, a person highly
esteemed and for whom we had the greatest affection. I extend to his
beloved wife, Florence, and their sons, Jonathan and Jeffrey, the
gratitude of his alma mater for the credit he reflected on the School,
for his belief in the School and its possibilities, and for his enormous
help which enabled us to achieve some of our dreams. May he rest in
peace.
